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Mr. Wayne Fostin" Acring Building kupector
Town of Manapoisett
16 Main Steet
Mattapoisen, lvlA 027 39

Re: Cettc ond Desist Order
22 Ocean View Avenae, Mattapoisett,.lWr4

Dear Mr. Fostin:

I represent Jeremy Malcolm, J h$ G. Malcobr ad Ehine L- Malcolm. This is in
response to your cease and desist order f Augusr 29, 20I l.

Your assertion that my client;' activrry at 72 Octan View Avenue is in violation of tlre
Mattapoisen Zoning By Law is bsd on (t) factually sffotreous assertions concerning cunent
use of ttrc property, (2) your frihtc to recogruze m;r clients' rights as a laurfully eristing non-
conforming use and (3) your misinterpeation of tb Zoning By Law. Alrhough we are prryared
to address these issues by adminisuative appeal to thc Zonng Board of Appeals, I reque$ that
you rescind the order after considering the matter statrd belorr.

First, the Malcolms have owned this propent- since May 1960. According to Assessors
records, the house was built in 1955. John Malcolm -!.as since 1960 conducrcd a business ar 22
Ocean Vierr At€nue tbt is $bstantially ttre sutrre in netue as that conducted at the present time.
Jeremy Mal':olm has already supplied substantial mxterial documenting this use to tuidrew
Bobola. l.Ire business historically and currenrly consigs p:incipally of landscaping and servicing
and nechanical repairs of boats. (l-he small amount af welding done is ancillary to these two
aclivities.) Without conceding that any of these activide exc:,.ed those permitted as an irccessory
i$e permitted under Seetion 5.4.3.1.1 of the Zcning By '€w which authorizes "uades
conducted by resident occupants, such as carpenters, elerfticims, plumbcrs: masons, larrdscapers,
welde's, painters or general contractors," and that language is certainly broad enough to
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encompass boat repair sotivitics performed by an occupant tradesman -- those activities are in
any case authorized as a lawftl non-conforming u!sc: because the use restristions under the
Zoning By Law were first enacted in 1967.

My clients do not operate a rnarina. As is ev{irdent from an inspection of the assessors'
maps, rny clienls' property does not abur thc watefiont My clients do not store boats on their
property except for boats that they own. They have ffiycr charged for storage services. There are
u-sually ss{teral otkr boaB on tbe propcrty urhich are being worked on. My clients do not launch
boats on the property- My clients do laurch boars d a. nearby ramp located on cornmunity land
designated as a "reservation" in the original l9l I plae of Brandt Beach. That land and that ramp
are available for use by sll residents of Brandt Bsb" or any Eadesman providing services to
residens of Brandt Beach- The ramp was laurfirlly mrstructed in I96t. There is an adjacent
float, also availablc for communify use which *y clienrs use in corunon with other mernbsrs of
the Brandt Beach comm'unity when larurching boats. My clients do not rent floal space, nor do
drcf rtnrmowrngs

Your assertion that a permitted accessory use rrnsy not be conducted on a laurfully non-
conforming undersized lot has no basis in thc Zoning By Law. Section 6.5 of the By Law, which
imposes the area requirement, applics only to the *grrction of structures," and makes no
reference to use. Notwithstanding that fact, my cl[ients' property conforns to "cLlrrent
dimensional requirements." As the house existed in 1973, it "shall continue to be governed by
the dimensional requirements applicable to said dwdlling on August 3, l9T3 rurder the last
sentence of Section 6.5 of the By Law. 

'fhe Brandt Beach area was in a W-10 Zoning District in
1973,and the applicable area requirement was and rernflfins 10,000 square feet.

My clients have no materials for sale on the sinc that are s'tored outside. Thcy do keep

equipment for their tnde outside, and have recently :installed seven foot high arborvitaes to

screen the equipment from view in complianse with Section 3.4.1. This equipment is not
"displayed' within the meaning of Section 5,4.3.1,7.
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Please eonfirm your rescission of the cease and desist order- Because your order has no
lar'fut basis uodff fiF Zoning By I^ew, it has no lqat cffecl My clienu intend to continue &eir
laudil activity, but wiU avail thernsehrcs of the remedies avaitable to them under Chapter 40A"
sections 8 and 15, if you decline to rescind tbe order.

Vcry truly yours,

MtC
DANIELC- PERRY/

DCP/tnf

cc: Jeremy Malcolrn
Iohn G. Malcolm
Elaine L. MalcoLm
Town Administrator
Town Counsel
Nchard Foss, President & Trcasurer of the Brandt Beach Bomers Club Ltd,


